COBRA Premium Subsidies Notice Requirements and Action Plan

The new American Recovery and Reinvestment Act of 2009 (“ARRA”) provides reductions in premiums and additional opportunities to elect continued group health coverage under COBRA for employees who became eligible for COBRA coverage as a result of an involuntary termination of employment between September 1, 2008, and December 31, 2009.  The premium reduction and additional election opportunity also apply to members of the employee’s family who were covered under the group health plan at the time of the employee’s involuntary termination.  Employees and family members who are eligible for the COBRA premium reduction are “assistance eligible individuals” under the ARRA.  For more information about the details of the COBRA premium subsidy, see our article, COBRA Premiums Subsidized Under The American Recovery and Reinvestment Act of 2009.

Notice Requirement
Plan administrators are required to provide notice about the reduction in premiums to individuals who have a COBRA-qualifying event during the period from September 1, 2008, through December 31, 2009. 
· The notice must be provided to all employees (and family members) who have any COBRA-qualifying event during this period, regardless of the reason for the qualifying event.  The individual must apply for the reduction. The decision as to whether the individual is eligible for the reduction is made by the plan administrator. 
· The notice must be provided even if the individual currently does not have COBRA coverage – either because he or she previously declined COBRA coverage or because the individual had elected COBRA coverage and subsequently discontinued the coverage (typically by ceasing to pay the premiums). 
Plan administrators may provide notices separately or along with notices they provide following a COBRA-qualifying event. 
The United States Department of Labor (“DOL”) has posted model notice packages on its website that can be used to meet the notice requirement.  The notice packages include:  (1) a general explanation of COBRA coverage rights as modified by the COBRA premium reduction provisions; (2) a summary of the COBRA premium reduction requirements; and (3) an application to be filed by the individual requesting the premium reduction.

The model notice packages have been designed to cover three different situations:
1. Full COBRA General Notice, including information required in a regular COBRA election notice and information about the premium reduction. 

· This package can be used by group health plans for qualified beneficiaries who have not yet received an election notice and with qualifying events occurring during the period beginning with September 1, 2008, and ending with December 31, 2009. 

· Abbreviated COBRA General Notice, including the same information as the full version regarding the availability of the premium reduction and other rights under ARRA, but not the COBRA coverage election information. 

· This package can be used by group health plans for qualified beneficiaries who currently are enrolled in COBRA coverage and had a qualifying event occurring on or after September 1, 2008. 

· Notice of Extended COBRA Election Period. 

· This package should be provided to any individual who: (1) had a qualifying event at any time from September 1, 2008, through February 16, 2009; and (2) either did not elect COBRA continuation coverage, or who elected it but subsequently discontinued COBRA. 

· This notice must be provided by April 18, 2009. 

Action Plan
The following table offers guidance on how to use the DOL notices and forms. 

	Action Item
	Description

	1. If the employer uses a third-party COBRA administrator, determine whether the administrator will take all necessary steps to comply with the ARRA requirements and how this impacts the administrative services contract, if at all. 
	The employer, as the group health plan sponsor, ultimately is responsible for compliance, even if COBRA administration is outsourced.  

	2. Identify all individuals who became COBRA-qualified beneficiaries after August 31, 2008. 
	Not all of these individuals will be entitled to the ARRA premium assistance, but all of them are entitled to one of the notices. 

	3. Decide if qualified beneficiaries will be permitted to select a different coverage option than that which they had at the time of the qualifying event.  
	Employers are not required to permit individuals to switch coverage options, but the DOL models include a form for this purpose.    

	4. By April 18, 2009, send the Notice of Extended COBRA Election Period (including forms) to each individual whose qualifying event occurred after August 31, 2008, and before February 17, 2009, and who already was provided your plan’s general COBRA notice, but is not covered under the plan. 
	This notice/form packet goes to individuals with qualifying events before February 17, 2009, who already received your plan’s general COBRA notice and either never elected COBRA coverage or let their COBRA coverage lapse (e.g., by failing to pay).  These individuals will have 60 days from the date the extended notice is provided to elect coverage and apply for premium assistance.       

	5. Send the Full COBRA General Notice (including forms) to each individual whose qualifying event occurred after August 31, 2008, who has not already been provided your plan’s general COBRA notice.  Send it by April 18, 2009, to those who had qualifying events before February 17, 2009.  Send it within the normal 44-day period to those who had or have qualifying events after February 16, 2009. 
	This notice/form packet goes to individuals who had or have any qualifying event after August 31, 2008, and before January 1, 2010, and who have not been provided your plan’s regular general notice.  Individuals will have 60 days to elect coverage and apply for premium assistance.    

	6. By April 18, 2009, send the Abbreviated COBRA General Notice (and form) to each qualified beneficiary currently on your plan’s COBRA coverage whose qualifying event occurred after August 31, 2008. 
	If an individual who applies for, and is entitled to, premium assistance already paid the full COBRA premium charged by the plan for March and April, the employer can reimburse the individual and claim the subsidy. 

	7. As soon as possible after receiving an individual’s completed election and subsidy forms, determine whether the individual is an “assistance eligible individual.” 
	An “assistance eligible individual” is an individual who is eligible for COBRA continuation coverage under your plan because he or she lost coverage under the plan due to the employee’s involuntary termination after August 31, 2008, and before January 1, 2010.  If the employer determines that a subsidy applicant is not eligible, the individual may request the DOL’s expedited review of the employer’s denial. 

	8. Upon determining that an individual is entitled to premium assistance, coordinate with the appropriate department or vendor to ensure proper processing of the subsidy.  
	The subsidy is claimed on the employer’s quarterly payroll return – Form 941.  


Important Considerations

The model notices must be modified for use with your group health plan by inserting specific information and deleting inapplicable provisions.  When customizing the notices and forms, consider the following:
· If the employer already subsidizes COBRA coverage, the ARRA subsidy is based on the employer-subsidized amount, not 102% of the “applicable premium” (the maximum COBRA premium).  For example, if a severance agreement provides that the individual may continue coverage for some period by paying only the employee portion for the coverage, an assistance eligible individual actually will pay only 35% of the employee portion for up to 9 months.     
· If the employer will not permit qualified beneficiaries to switch to a coverage option that the qualified beneficiary did not have at the time he or she became eligible for COBRA, do not distribute the form for switching options and delete all references to the opportunity to switch. 
· If the group health plan covers and extends COBRA-like continuation coverage rights to domestic partners or other non-federal tax code dependents, the notices and forms should note that such individuals are not “assistance eligible individuals.”  The ARRA subsidy is not available with respect to coverage for such individuals. 

Existing DOL regulations require that the summary plan description for a group health plan include a full description of COBRA rights.  Accordingly, changes to COBRA, as with the special extended election right under ARRA, may require changes to the description of COBRA rights in the summary plan description for each affected plan. This can be done by amending the summary plan description or by distributing a summary of material modification.  It is important that your plan document/summary plan description is consistent with your COBRA notices. This is particularly the case for self-funded plans. 

COBRA’s continuation coverage requirements also apply to health care flexible spending arrangements (HFSAs).  However, the ARRA subsidy is not applicable to premiums for continuing coverage under an HFSA.

This change in the law presents a good opportunity to review all aspects of COBRA administration, including the methods and timing for providing notices and how COBRA is provided in connection with leaves of absence.   

COBRA Premiums Subsidized Under The American Recovery and Reinvestment Act of 2009
Congress approved the American Recovery and Reinvestment Act of 2009 (“Act”), which President Barack Obama is expected to sign on February 17. Among the Act’s provisions intended to address the nation’s economic turmoil are amendments to the Consolidated Omnibus Budget Reconciliation Act of 1985 (“COBRA”) that will affect every employer that sponsors a group health plan for employees and has terminated or laid off an employee on or after September 1, 2008. These amendments create additional COBRA notice requirements and affect payroll tax administration in order to administer a temporary federal subsidy of COBRA premiums. Employers will have to act quickly to implement the new requirements, which will include locating certain former employees and coordinating payroll and COBRA administration. 
The Act also requires the Department of Labor to provide outreach, focusing on employers and others, consisting of education and enrollment assistance that will first target those individuals terminated from employment prior to enactment of the Act. 

What is the federal subsidy?

Under the Act, for COBRA coverage periods beginning on or after the date the Act is signed into law, “assistance eligible individuals” will be required to pay 35% of the applicable COBRA premium. Employers that provide group health coverage through insurance will need to cover the remaining 65% of the premiums until reimbursement can be requested from the federal government. Employers that provide coverage through insurance or self-insurance will be able to obtain reimbursement of the 65% premium subsidy as a credit against their quarterly federal employment tax filings. The language of the Act suggests the subsidy would apply regardless of the level of coverage (single, single plus one, family, etc.). 

Does the subsidy apply to small health plans (generally, those with fewer than 20 employees)?

In general, COBRA does not apply to small health plans where the employer sponsoring the plan has fewer than 20 employees. In some states, these plans are subject to state (or “mini-COBRA”) statutes that mandate various levels of continuation coverage. However, the subsidy would be available with respect to such plans where the state continuation coverage requirements are comparable to the continuation coverage requirements under COBRA.

How long does the subsidy last?

Generally, the subsidy is available for up to 9 months, but can end sooner, such as when the maximum continuation coverage period under COBRA expires. (The statute does not extend the maximum COBRA continuation coverage periods.) Additionally, the subsidy will cease to be available for COBRA coverage following the date an assistance eligible individual becomes eligible for: (1) coverage under any other group health plan (other than (i) coverage consisting only of dental, vision, counseling or referral services, (ii) coverage under a health flexible spending account plan; or (iii) coverage of treatment at certain employer on-site facilities); or (2) coverage under Medicare or Medicaid.

Are persons receiving the subsidy required to notify employers of certain events that would cause the subsidy to cease?

Yes. The Department of Labor is expected to specify the time and manner of notice. Under the Act, absent reasonable cause and willful neglect, the failure to provide this notice would subject the individual to a penalty equal to 110% of the premium reduction provided after termination of eligibility.

Who are “assistance eligible individuals”?

Individuals who are or were otherwise eligible for COBRA continuation coverage, who lost coverage under their employer-sponsored group health plan due to an involuntary termination of employment between September 1, 2008 and December 31, 2009, AND who elect COBRA continuation coverage are “assistance eligible individuals” under the Act. The Act does not expand on what constitutes an involuntary termination. However, the language in the Act suggests that any type of involuntary termination qualifies for the subsidy, including an involuntary termination for cause, unless it amounts to a COBRA gross misconduct situation. 

The Act requires the Department of Labor (DOL) to provide for expedited review of any situations where an individual requests treatment as an assistance eligible individual and the group health plan denies that treatment. Under this provision, the DOL is required to make its determination within 15 business days of the date it receives the individual’s application for review. 

What about persons who recently declined COBRA coverage prior to passage of the Act?

Congress recognized that many individuals who were recently terminated may have declined to elect COBRA continuation coverage because of its cost. Accordingly, the Act includes a special election opportunity for assistance eligible individuals who were eligible to elect COBRA coverage when they were terminated from employment, but did not so elect. These individuals are entitled to an extended election period that begins on the date of the Act’s enactment, and ends no sooner than 60 days after an extended election notice is provided to the individuals. It is important to note that this extended election period does not change the fact that the individual’s termination from employment remains the qualifying event for purposes of COBRA. 

The Act requires employers to locate former employees who previously declined COBRA and provide notice of the right to COBRA coverage with the government subsidy. If an eligible individual elects COBRA continuation coverage during the special extended election period, COBRA coverage will commence with the first period of coverage beginning on or after the enactment of the Act. However, for purposes of determining the maximum COBRA coverage period, the date of the individual’s involuntary termination of employment (or the date of the loss of coverage resulting from such termination, if applicable) will continue to be treated as the “qualifying event.” This means that the COBRA continuation coverage period available to an individual who makes an election during the extended election period will be determined based on the date of the qualifying event as described above. For example, an assistance eligible individual terminated on September 30, 2008, who makes a timely election during the extended election period, generally will be entitled to COBRA continuation coverage prospectively beginning March 1, 2009, though the 18-month maximum coverage period is measured from October 1, 2008.

What about persons who already paid the full COBRA premium?

The Act entitles such assistance eligible individuals to reimbursement from the employer for the excess over which the individual is required to pay under the Act, or a credit of that amount against future COBRA premium payments. The credit is permissible depending on whether it is reasonable to expect the individual to use it within 180 days of the full premium payment.

What options are there with respect to plan enrollment?

Under COBRA, a qualified beneficiary generally is entitled only to elect continuation of the same coverage option he or she was receiving on the day before the date of the qualifying event. The Act permits employers to be flexible here. Assuming different coverage options are available, an assistance eligible individual may enroll in coverage under a plan that is different than the coverage in which he or she was enrolled at the time the qualifying event occurred. To make this change, the assistance eligible individual must make his or her election change within 90 days after receiving notice. Such election must be permitted by the employer. The premium for such coverage must not exceed the premium for the coverage in which the individual was enrolled prior to termination of employment. In addition, the different coverage also must be offered to active employees at the time the election is made and the different coverage may not be coverage providing only dental, vision, counseling, referral services (or a combination of these), or coverage under a flexible spending arrangement or coverage that provides services at certain on-site medical facilities.

Are there income limitations on who may receive the subsidy?

Assistance eligible individuals who receive a subsidy under the Act and who are considered high-income individuals will see their income tax liability increased by the amount of the subsidy for the tax year in which they receive the subsidy. High-income individuals are those individuals with modified adjusted gross income (AGI) that exceeds $125,000 ($250,000 in the case of joint return filers) for the tax year in which they receive the subsidy.

What are the notice requirements for employers?

Employers will need to amend their current COBRA election notices temporarily to include general information about the availability of the premium subsidy and, if applicable, the option to enroll in different coverage. Specifically, the notices must include: 

1. The forms necessary for establishing eligibility for the premium subsidy; 

2. Contact information of the plan administrator and any other person with information regarding the premium subsidy; 

3. A description of the extended election opportunity for those who previously declined COBRA continuation coverage; 

4. A description of an assistance eligible individual’s obligation to notify the plan when he or she becomes eligible for coverage that would cause eligibility for the subsidy to cease and the penalty for the failure to do so; 

5. A prominent description of the qualified beneficiary’s right to the COBRA subsidy and any conditions on such right; and 

6. A description of the option to enroll in different coverage under the health plan, if applicable. 

This information must be included in the COBRA election notices provided to persons who become eligible for COBRA continuation coverage after enactment of the Act. For assistance eligible individuals who became eligible for COBRA continuation coverage prior to enactment of the Act, a similar notice must be provided within 60 days of enactment of the Act. The Act directs the Department of Labor to issue model notices within 30 days after enactment of the Act.

How do employers apply for the reimbursement?

Because the federal COBRA premium subsidy is reimbursed to employers through the federal quarterly payroll tax reporting system, the Act requires employers to advance the premium subsidies until the employer’s payments can be recouped through reduced federal payroll tax payments. Employers will have to determine the total amount of the subsidy with respect to premiums received during the federal payroll tax reporting period from assistance eligible individuals that have elected COBRA continuation coverage. The employer may use this amount as an offset to its federal payroll tax liability. For purposes of the Act, “payroll taxes” includes amounts to be withheld for federal income taxed and the employer and employee portions of FICA, Social Security and Medicare taxes.

To the extent that such amount exceeds the amount of the employer’s liability for these federal payroll taxes, the Internal Revenue Service will reimburse the employer for the excess directly. If an employer claims too much in reimbursement, it will be treated as an underpayment of federal payroll taxes to be assessed and collected accordingly. 

In addition to expected modifications to current payroll tax reporting forms, the Act requires additional information be provided by employers seeking reimbursement of subsidy payments, such as attestations that terminations of employment were involuntary and the levels of coverage individuals are receiving. 

